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 1.  TIME:  9:00   CASE#: MSC13-01897 
CASE NAME: CONCORD FUNDING VS. PVA APARTMENTS 
HEARING ON MOTION FOR ORDER PERMITTING LEAVE TO FILE ACTION AGAINST 
RECEIVERSHIP  /  FILED BY BERTHA OJEDA TRUJILLO 
* TENTATIVE RULING: * 
 
The motion is denied.  The Court’s August 8, 2016 Order “ratified, confirmed and approved” the 
receiver’s actions and discharged him from “all duties, liabilities and responsibilities herein.” 
 
It appears that notice was sent to moving party’s household, and that she had, at least, 
constructive notice of the motion seeking the August 8, 2016 order.  Had she wished to state her 
claims she should have done so in connection with that motion. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC16-02355 
CASE NAME: HINES VS. MACERICH COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MACERICH MANAGEMENT COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff Ann Hines alleges a single cause of action, for premises liability, against defendants 
The Macerich Company and Macerich Management Company. Hines tripped over a curb at 
Broadway Plaza, a shopping center in Walnut Creek.  

Macerich has moved for summary judgment. It contends that it was not negligent, because 
based on undisputed facts, the subject location did not pose a hazard to pedestrians when used 
with due care. Macerich also argues, in the alternative, that any defect was trivial or open and 
obvious as a matter of law, precluding recovery. Hines opposes. 

Evidentiary Issues 

Macerich’s objection to Hines’s request for judicial notice is overruled. The Court grants the 
request for judicial notice under Evidence Code section 452, subdivisions (c) and (h). 

Relevant Law 

To recover for premises liability, Hines must prove all of the following: 

(1) That Macerich owned/leased/occupied/controlled Broadway Plaza; 

(2) That Macerich was negligent in the use or maintenance of Broadway Plaza; 

(3) That Hines was harmed; and 

(4) That Macerich’s negligence was a substantial factor in causing Hines’s harm. 

CACI 1000. 

Only the second element has been put at issue by the MSJ. Accordingly, the Court focuses its 
analysis there. 

Existence of a Dangerous Condition 
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To satisfy her burden on the second element, Hines must prove that a dangerous condition 
existed at Broadway Plaza. E.g., Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559, 
566. A landowner need not maintain his property in an absolutely perfect condition, and a trivial 
defect does not constitute a dangerous condition. Ursino v. Big Boy Restaurants (1987) 192 
Cal.App.3d 394, 398. 

To support its argument that no dangerous condition existed, Macerich says that the subject 
curb was modified in 2011. (SSUMF 6.) Macerich hired Kimley-Horn, which it describes as a 
“renowned architectural and engineering firm,” to prepare the plans for the work that included 
the curb modification. (SSUMF 7-8.) The plans were submitted to the City of Walnut Creek, 
which approved the plans in October 2011. (SSUMF 9.) After the construction was completed, 
the City approved a set of as-built plans. (SSUMF 10.) 

In essence, Macerich’s argument is that since the City approved both the pre-construction and 
the as-built plans, there can be no dangerous condition. “Indeed, it is Plaintiff’s burden to 
establish that the judgment of the City and expert architectural firm—in designing and approving 
changes to the median and the subject curb—was not reasonable and created a dangerous 
condition.” (Motion 8:13-15.) Macerich appears to take the position that as long as the curb 
conformed to the plans, it could not be dangerous as a matter of law: “Even if Plaintiff could 
overcome the above-referenced facts and somehow establish that the curb deviates from the 
plans approved by the City….” (Id. 10:20-21.) 

Hines opposes on essentially two grounds.  

First, she contends that the curb violates CC-1 of the Walnut Creek Standard Plan. (Opp. 3:26-
4:7.) Citing Evidence Code section 669, Hines says that the violation gives rise to a presumption 
that the curb was dangerous sufficient to defeat the MSJ. In its reply, Macerich disputes the 
applicability of Evidence Code section 669, saying that CC-1 is more like a guidance document, 
rather than a statute, ordinance, or regulation. That might be so, but the Court need not resolve 
that question here, for reasons discussed below. (The Court may not rely on the unpublished 
case cited by Macerich in its reply papers.) 

Second, Hines offers the declaration of Dean Ahlberg. Mr. Ahlberg is a licensed professional 
engineer and has worked as a consulting forensic engineer since 1990. (Ahlberg Dec. ¶ 2.) Mr. 
Ahlberg says that the standard curb height in both the United States and in the City of Walnut 
Creek is six inches, and that this curb was 9.5 inches. (Id. ¶ 6.) Mr. Ahlberg opines that a 9.5-
inch curb is dangerous. (Id. ¶ 10.) 

The existence of a dangerous condition is ordinarily a question of fact. It may be resolved as a 
matter of law only if reasonable minds can come to only one conclusion. Zelig v. County of Los 
Angeles (2003) 27 Cal.4th 1112, 1133. 

The evidence is in conflict. On one hand, Maserich hired a “renowned architectural and 
engineering firm” and the City of Walnut Creek approved both the pre-modification plan and the 
as-built plans. On the other, those plans called for a curb height that was not a standard height 
that people are accustomed to navigating. The difference was not trivial; the subject curb was 
more than half again as high as a “standard” curb. There is expert testimony in the record that 
says that is dangerous. It also appears that constructing the curb to a 9.5-inch height violated 
Walnut Creek’s standard plan. 

In light of the conflicting evidence and the inferences raised by that evidence, and the general 
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rule that the existence of a dangerous condition ordinarily is a question of fact, the Court cannot 
conclude, as a matter of law, that the subject curb was not a dangerous condition. 

As a separate and independent basis for denying the MSJ, the Court observes that Macerich 
seems to make a logical leap that is not supported by any authority that Court can discern. Even 
assuming, arguendo, that the curb complied with the plans, that, standing on its own, does not 
insulate Macerich from liability. Macerich is not a public entity, so it may not rely on a design 
immunity defense. Even were the evidence not in conflict on a question that ordinarily is 
reserved for the finder of fact, the Court considers that Macerich has not carried its initial burden 
on the existence of a dangerous condition sufficient to warrant summary judgment. 

Trivial Defect 

Macerich next argues that even if there was a dangerous condition, the condition was trivial as a 
matter of law. Here, the curb deviated from the standard curb height by over 58%. It was 9.5 
inches in height when a standard curb is six inches in height. (E.g., Ahlberg Dec. ¶¶ 5-6.) The 
Court also takes judicial notice that 9.5 inches is just over 58% bigger than 6 inches. 

Macerich recites the general law on trivial defects, but does not really make a specific argument 
or cite any authority that would warrant a conclusion that this defect is trivial. 

The seminal case in this area is Fielder v. City of Glendale (1977) 71 Cal.App.3d 719. Fielder 
embarked on a lengthy review of the existing case law on the trivial defect defense, and 
summed up those cases: “[a]ll of the cases purport to adopt the same rule—if reasonable minds 
can differ on the question it is one of fact, and that it is only when reasonable minds must come 
to the conclusion that a defect is so trivial that a reasonable inspection would not have disclosed 
it, that the question becomes one of law.” Id. at p. 731. 

Here, the curb deviated from the standard curb height substantially. The Court has expert 
testimony that creates an inference that curbs over 7.5 inches present an increased fall risk. 
(Ahlberg Dec. ¶ 7.) At a minimum, reasonable minds could differ concerning whether a 9.5-inch 
curb (when the standard curb height is six inches) is a trivial defect or deviation from the 
standard. 

Open and Obvious Condition 

Macerich last contends that the curb constituted an open and obvious condition. The Court 
rejects that argument as well. It is apparent that the existence of a curb generally was open and 
obvious. The Court considers the relevant question to be whether it was open and obvious that 
this was an abnormally high curb. Macerich cites Christoff v. Union Pacific R.R. Co. (2005) 134 
Cal.App.4th 118 for the proposition that Hines cannot “dissect” the curb to create a triable issue 
of fact. 

In Christoff, the trial court determined that Union Pacific did not cause plaintiff’s injuries and 
granted summary judgment on that basis. Id. at pp. 125-126. On appeal, plaintiff failed to 
address that point and so the judgment was affirmed on the ground that there was no causation. 
Id. at p. 126. The discussion of duty to warn and open and obvious danger is dicta. 

Even were that not so, Christoff is no aid to Macerich here. Plaintiff argued that he was aware 
only of a general hazard of being on a railroad bridge near a moving train, but he was not aware 
of the specific hazard of the particular bridge at issue. Id. at p. 126. 

Christoff rejected that argument, saying: “Plaintiff’s attempt to create a triable issue by 
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dissecting the hazard is unavailing. It is a matter of common knowledge that it is dangerous to 
stand close to a fast moving train, both because of overhang and suction. Any reasonable 
person would know that standing within a few feet of a high speed freight train is dangerous.” Id. 
at p. 127 (internal quotations and citations omitted). 

Here, no such common knowledge proposition exists. The Christoff Court found that the fact 
that overhang and suction pose risks to those standing close to trains was common knowledge. 
It was precisely the overhang and the suction that injured the plaintiff. Here, there is no 
corollary. An inspection of the particular bridge was not necessary to understand that standing 
close to trains was dangerous. The particulars of the bridge were irrelevant. Here, it is not 
possible to know that the curb at issue is more dangerous than a normal curb without also 
knowing that the curb at issue is 58% higher than a standard curb. 

If Christoff had found that railroad bridges had standard-sized walkways, and the plaintiff there 
alleged the specific bridge at issue was narrower than standard, and that the peculiarly narrow 
character of the bridge had caused his injury, then Christoff might be illuminating. But those 
were not the facts in Christoff. Unlike walking across a railroad bridge traversed by high speed 
freight trains, the notion that navigating a curb in an outdoor shopping mall is dangerous is not 
common knowledge. Indeed, likely the opposite. Christoff does not compel the Court to 
conclude that the condition at issue here was open and obvious. 

The motion is denied. 

  

 3.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS. KINDRED AT HOME 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY PEDRAM TAHER M.D., SHERELLEN GERHART M.D. 
* TENTATIVE RULING: * 
 

 Defendants Pedram Taher, M.D. and Sherellen Gerhart, M.D.’s demurrer to cause of 

action one in the first amended complaint is sustained with leave to amend. Plaintiff may file and 

serve an amended complaint by August 1, 2018.  

 Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 404-405 

explained when an elder abuse claim upon neglect is proper: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) 

facts establishing that the defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, hydration, hygiene or 

medical care [citations]; (2) knew of conditions that made the elder or dependent 

adult unable to provide for his or her own basic needs [citations]; and (3) denied or 

withheld goods or services  necessary to meet the elder or dependent adult's basic 

needs, either with knowledge that injury was substantially certain to befall the elder 

or dependent adult  (if the plaintiff alleges oppression, fraud or malice) or with 

conscious disregard of the high probability of such injury (if the plaintiff alleges 

recklessness) [citations]. The plaintiff must also allege (and ultimately prove by 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   07/18/18 

 
 

- 5 - 

clear and convincing evidence) that the neglect caused the elder or dependent 

adult to suffer physical harm, pain or mental suffering. [Citations.] Finally, the facts 

constituting the neglect and establishing the causal link between the neglect and 

the injury “must be pleaded with particularity,” in accordance with the pleading rules 

governing statutory claims. [C itation.]  

(Id. at 404-405.)  

Carter also explained, that in order “[t]o recover the enhanced remedies available under 

the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple or even 

gross negligence in the provider's care or custody of the elder. [Citations.]” (Carter, supra, 198 

Cal.App.4th at 405; see also Worsham v. O'Connor Hospital (2014) 226 Cal.App.4th 331, 336-

337.) Finally, “ ‘[f]acts, not conclusions, must be pleaded.’ [Citation.]” Further, where, as here, 

statutory remedies are invoked, the facts ‘must be pleaded with particularity.’ [Citation.]” (Carter, 

supra, 198 Cal.App.4th at 410.) Carter also provided several examples where the allegations 

were sufficient to support a claim for neglect. (Carter, supra, 198 Cal.App.4th at 405-406.)  

Here, Plaintiff alleges that Johanna June Gregg suffered elder abuse through neglect 

from defendants Kindred at Home – Hospice Pleasant Hill, Pedram Taher, M.D. and Sherellen 

Gerhart, M.D. As to all defendants, Plaintiff alleges that the defendants did not “staff, train and 

monitor care staff as necessary.” Plaintiff also alleges that the defendants knew of Gregg’s care 

needs and knew that “serious injuries were a probable, as opposed to possible, result of 

conscious decisions on their part not to ensure that [Gregg] received the care in response to 

[her] care needs.” (FAC ¶12.) Plaintiff alleges some additional details related to what the 

defendants knew, however, Plaintiff’s allegations are primarily legal conclusions. The allegations 

related to the defendants conscious decisions are similarly mostly legal conclusions. (FAC ¶14.) 

For example, Plaintiff alleges that defendants “repeatedly failed to ensure that decedent 

received monitoring and assistance from staff” with regards to her level of pain and pain relief, 

management of her medications, level of consciousness, and her risk for airway compromise. 

(FAC ¶¶14 (a) – (e).)  

What is missing from Plaintiff’s allegations are facts about what actually happened. The 

Court finds that Plaintiff has not alleged enough facts for an abuse based on neglect. Therefore, 

the defendant doctors’ demurrer to cause of action one is sustained.  

Plaintiff has not offered additional facts that she can allege to support her claim. 

However, this is the first demurrer considered by the Court in this case and the Court will give 

Plaintiff leave to amend her claim.  
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 4.  TIME:  9:00   CASE#: MSC17-01221 
CASE NAME: TRANSCHEL VS. KINDRED AT HOME 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if Line 3 is not argued. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00181 
CASE NAME: BOTTI VS. SOPHIA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JEANNE SOPHIA 
* TENTATIVE RULING: * 
 
 
Continued to August 15, 2018 at 9:00 a.m. in Department 9. There is no declaration showing 
compliance with Code of Civil Procedure §430.41. This matter is continued so that the parties 
can engaged in a meaningful meet and confer process. The parties are ordered to meet and 
confer in person or by telephone by July 30, 2018. Defendant shall file and serve a declaration 
showing compliance with section 430.41 by August 3, 2018. The declaration should also state 
whether the parties have reached an agreement about any of the matters in the demurrer.  
 
 

  

 6.  TIME:  9:00   CASE#: MSC18-00417 
CASE NAME: MELBA D. MYGRANT VS. ALLAN SIMONIS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JENNIFER SIMONIS 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to 8/22/18 at 9:00 a.m. in Dept. 9. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01281 
CASE NAME: YOHANAN VS. GARZA 
HEARING ON RIGHT TO ATTACH ORDER & WRIT OF ATTACHMENT 
FILED ON 06-26-18 
* TENTATIVE RULING: * 
 
 
 Plaintiff John Yohanan as Trustee of the Jessie D. Yohanan Living Trust’s right to attach 
order is granted.  The bond will be set at the amount provided by statute, $10,000.  See CCP 
Section 489.220. 
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 The requirements for obtaining a writ of attachment are:  (1) the claim upon which the 
attachment is based is one upon which an attachment may issue; (2) plaintiff has established 
the probable validity of the claim; (3) the attachment is not sought for a purpose other than 
recovery of the claim upon which the attachment is based, and (4) the amount to be secured by 
the attachment is greater than zero.  See CCP Section 484.090(a); California Retail Portfolio 
Fund GmbH & Co. v. Hopkins Real Estate Group (2011) 193 Cal.App.4th 849, 856.  No writ of 
attachment may issue without a right to attach order, which is granted hereby.  The court finds 
the substantive prerequisites for an attachment exist and that plaintiff will probably prevail in the 
action.  See CCP Section 484.010; 484.050 and 484.090. 

 Defendant Danielle Garza makes two principal arguments in response to Plaintiff’s 
application:  (1) attachment is not available to Plaintiff because it does not arise from a contract 
or conduct of a trade or business, and (2) one half of the community property is exempt.   

 As to the first argument, Defendant obtained the Trust’s money through her employment 
with WESTATES, during which time, she acquired Plaintiff’s property through fraud, conversion 
or mistake for forged checks purporting to be reimbursements for business expenses incurred 
on behalf of WESTATES.  Under CCP Section 483.010(a), Plaintiff’s claim must be for money, 
and based upon an express or implied contract.  An “implied contract” covers restitutionary 
obligations, such as this one, where Defendant has acquired Plaintiff’s property through fraud, 
conversion or mistake and refuses to return it.  See Klein v. Benaron (1967) 247 Cal.App.2d 
607, 610; Goldstein v. Barak Construction (2008) 164 Cal.App.4th 845, 852-854 (an agreement 
for performance of services lies at the heart of an implied contract claim).  Defendant has 
already acknowledge that she owes a restitutionary obligation in reaching a restitution 
agreement in her criminal case.  See Declaration of Daniella Garza (“D. Garza Decl.”), 
paragraphs 5, 6.  

 Besides being a claim for money and an implied contract, the other elements upon which 
an attachment is based are met.  The total amount of the claim is a fixed or readily ascertainable 
amount in excess of $500, namely, $384,977.17. 

 Plaintiff has also established the “probable validity of the claim upon which the 
attachment is based.”  See CCP Section 484.090(a)(1).  “A claim has probably validity where it 
is more likely than not that the plaintiff will obtain a judgment against the defendant on that 
claim.”  See CCP Section 481.190; Lorber Industries v. Turbulence Inc. (1985) 175 Cal.App.3d 
532, 535.  Defendant has already pled no contest to the criminal charges relating to 
embezzlement from Plaintiff and the Trust.  See Declaration of Nicole Lopez (“Lopez Decl.”), 
paragraph 3, Exhibit 2.   

 There is no evidence that the attachment is sought for an improper purpose other than 
recovery of the claims upon which the attachment is based.  See Loeb v. Loeb v. Beverly Glen 
Music, Inc. (1985) 166 Cal.App.3d 1110, 1120; Chino Commercial Bank, N.A. v. Peters (2010) 
190 Cal.App.4th 1163, 1169.  The court specifically finds that the amount to be secured by 
attachment is greater than zero.  See CCP Section 484.090(a)(4); 485.220(a)(6) and 
492.030(a)(6).   
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 Accordingly, an attachment is warranted on the amount of the Defendant’s indebtedness 
claimed by Plaintiff plus an estimated amount for allowable attorney fees and costs authorized by 
the court.  See CCP Section 483.015(a)(1); 483.015(a)(2); 482.110. 

 The only remaining issue is Defendant’s objection to the right to attach order based on the 
allegedly exempt separate property of her husband, Joshua Garza (“Joshua”).  Joshua Garza is 
not a party to this proceeding or the criminal case.  Defendant may make a claim for exemption 
in either her opposition or separately, and Defendant has done both.  See CCP Section 484.070.  
Defendant contends that Joshua is entitled to a claim for exemption for one half of the community 
assets sought for attachment because he is not a party and the claim is a not a community 
obligation.  It is Plaintiff’s burden to oppose any claim of exemption filed by Defendant.  See CCP 
Section 484.070(f); Bank of America v. Salinas Nissan, Inc. (1989) 207 Cal.App.3d 260, 270.   

 Creditors may satisfy tort claims from the community property of spouses.  The attachment 
statute, on its face, authorizes attachment on community property assets.  See CCP Section 
483.010(d); see also Family Code Section 902, 910(a) and 1000.  The California Supreme Court 
recently explained the rules for debts concerning community property.  While it is undisputed that 
the community estate is liable for all community property debts incurred during the marriage, it is 
also true that “the liability of community is not limited to debts incurred for the benefit of the 
community but extends to debts incurred by one spouse alone exclusively for his or her own 
personal benefit.”  See Lezine v. Security Pacific Financial Services, Inc. (1996) 14 Cal.4th 56, 64.  
The Court stated:  “Although a spouse may be required to reimburse the community for the misuse 
of community assets, the community estate remains liable to third party creditors for any debt 
incurred as a result of such misuse of assets.”  Id. at 64.   

 Typically, the fact that a spouse has intentionally engaged in misconduct that harms a 
third party without his or her spouse’s knowledge does not relieve the community—or the 
innocent spouse’s share of community assets—from the obligation to the third party where the 
community obtained the benefit of the conduct. (See, e.g., In re Marriage of Hirsch (1989) 211 
Cal.App.3d 104, 308-310 (criminal or tortious conduct which results in benefit to the community 
creates “shared community debt”); In re Marriage of Bell (1996) 49 Cal.App.4th 300, 310 (at time 
of dissolution and division of community assets, an equal share of the cost of reimbursing victim 
of wife’s embezzlement fell on husband, where “there was uncontradicted testimony that the 
community received the benefit of the embezzlement”). 

 Defendant argues that the court should follow In re Marriage of Stitt (1983) 147 
Cal.App.3d 579.  There, the wife, after being convicted of embezzlement, was sued for fraud 
and misappropriation of funds.  She paid over $10,000 in attorney fees to defend herself and to 
reimburse the wronged party.  Id. at 584.  She argued these expenses should be regarded as 
community debt.  Id. at 586.  However, the wife presented “no evidence the embezzlement 
jointly benefited husband and wife.”  Id.  Because the husband did not participate in the 
embezzlement and no benefit to the community was shown, the court concluded “[n]o principle 
of law required the innocent spouse to share the loss created by the [other].”  Id. at 588.  
However Stitt was a dissolution proceeding.  The question was whether the husband should 
bear half the costs of his wife’s wrongdoing, or whether the wife should bear that cost alone.  It 
did not involve a third party claimant.  It does not displace the (later) rules enunciated in In re 
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Marriage of Hirsch and In re Marriage of Bell.  And it certainly does not nullify Family Code 
Sections 902 and 910. 

            However, “property which is necessary for the support of a defendant…or the family of 
such defendant supported in whole or in part by the defendant” is exempt from attachment.  
Code of Civil Procedure Section 487.020(b).  The papers do not make clear what, if anything, is 
covered by that exemption. 

 The motion is granted subject to the Section 487.020(b) exemption. The parties shall 
appear and shall bring proposed orders embodying this tentative ruling.  They shall meet and 
confer prior to the hearing of this motion to see if they can agree upon a single form of order. 
 
   

  

 8.  TIME:  9:00   CASE#: MSL13-01083 
CASE NAME: PERSOLVE VS. BARNES 
HEARING ON MOTION FOR RECONSIDERATION OF RULING 
FILED BY PERSOLVE, LLC 
* TENTATIVE RULING: * 
 
The motion is denied.  Although given yet another chance to do so, Defendants have failed to 
file the further declaration tracing the source of the funds at issue in the claim of exemption. 

 

  

 9.  TIME:  9:00   CASE#: MSL17-01941 
CASE NAME: PORTFOLIO VS. MEJIA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

10.  TIME:  9:00   CASE#: MSL17-03680 
CASE NAME: CAPITAL ONE BANK VS. ROMERO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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11.  TIME:  9:00   CASE#: MSL18-00101 
CASE NAME: BANK OF AMERICA VS. RUJI 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

12.  TIME:  9:00   CASE#: MSL18-01181 
CASE NAME: SMITH VS. CHECK'N GO 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY SOUTHWESTERN & PACIFIC SPECIALTY FINANCE 
* TENTATIVE RULING: * 
 
The motion to compel arbitration is granted.   
 
Plaintiff has submitted no declaration to support the factual statements contained in her 
memorandum of points and authorities.  So the Court must rely on the scant record before it. 
 
The contract in question clearly provides that plaintiff had a right to reject the arbitration 
provision, simply by sending written notice within thirty days of entering into the contract.  
Plaintiff appears not to have done that.  By that simple act, plaintiff could have avoided all the 
alleged disadvantages of arbitration. 
 
Plaintiff also argues that she must pay to commence arbitration.  As defendant says in its 
opposition, that is not so.  See paragraph 5 on page 4 of the credit agreement. 
 
Plaintiff further asserts that she will not have certain procedural rights in arbitration.  There is no 
evidentiary support for that assertion.  See paragraph 4 on page 4 of the credit agreement. 
 
Finally, plaintiff argues that the entire contract is unconscionable.  Perhaps.  But that is an 
argument to be made to the arbitrator. 
 
 

  

13.  TIME:  9:00   CASE#: MSN16-0201 
CASE NAME: THOMPSON VS. CITY OF WALNUT CR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CITY OF WALNUT CREEK, et al. 
* TENTATIVE RULING: * 
 

Respondents/Defendants the City of Walnut Creek, Steve Waymire, P.E., and Carlton 

Thompson’s motion for summary judgment against Margaret Thompson is denied.  
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Respondents/Defendants the City of Walnut Creek, Steve Waymire, P.E., and Carlton 

Thompson’s motion for summary adjudication is granted as to cause of action 1 against 

Thompson and denied as to cause of action 1 against Waymire and the City; and granted 

as to causes of action 7 and 9.  

MSJ: Standing 

Respondents argue that Petitioner/Complainant Margaret Thompson (Margaret) does 

not have standing to bring this lawsuit and requests summary judgment against her. The writ 

petition and all of the remaining causes of action in the Second Amended Petition (SAP) involve 

claims related to 132 Lancaster Road, Walnut Creek (the Property) and Respondents’ actions 

related to that property. In support of its motion, the Respondents rely on Margaret’s deposition 

testimony where she confirmed that she is not the owner and has no agreement to rent or lease 

the Property. (Margaret Depo. 54:8-16 (Respondents’ Ex. 18).) With these facts, Respondents 

have shifted their burden.  

In response to Respondents’ facts, Petitioners refer the Court to paragraph 2 in Leanne 

Thompson’s declaration. Petitioners also refer to fact no. 75, however, there was no “fact” or 

evidence referenced in fact no. 75. In paragraph 2, Leanne explains that she purchased the 

Property so that her mother, Margaret, could live with her per a doctor’s recommendation. 

Leanne also explains that because of the delays at the Property, she had to spend additional 

money on Margaret’s care and lost the rental value of Margaret’s home. These facts do not 

create a triable issue of material fact. However, Leanne also states that she had to “expend 

additional sums for [Margaret’s] care using [Margaret’s] money…” (Leanne Decl. ¶2.) This is 

evidence that Margaret lost money because of the actions by Respondents. Therefore, there is 

a triable issues as to whether Margaret has standing to bring the negligence claim.  

Respondents’ motion for summary judgment is denied because there is a triable issue of 

material facts as to at least one of the claims for damages against Respondents. Although the 

evidence above does not appear to be sufficient to give Margaret standing for the writ claim, 

Respondents only moved for summary judgment as to Margaret Thompson and not summary 

adjudication.  

For the remainder of this ruling, the word “Petitioner” refers to Leanne Thompson. 

MSA: Negligence (C/A 1) 

Respondents argue that this claim fails because Petitioner did not submit a timely 

government claim. The “failure to timely present a claim for money or damages to a public entity 

[under Government Code 900, et seq.] bars a plaintiff from filing a lawsuit against that entity.” 

(State of California v. Superior Court (2004) 32 Cal.4th 1234, 1239.) Petitioner submitted her 

government tort claim on February 2, 2016. (Respondents’ Ex. 14.) 
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The six month time limit applies to injuries to persons and personal property. (Gov’t 

Code §911.2(a).) A claim relating to damage to real property must be presented within one year 

of when the claim begins to accrue. (Gov. Code §911.2; Wheeler v. County of San Bernardino 

(1978) 76 Cal.App.3d 841, 845-846 [holding that a claim for cloud on title was a claim for injury 

to real property].)  

Respondents argue that the six month limit applies here and that Petitioner did not meet 

that limit. This Court previously ruled that the six month limit for injuries to persons and personal 

property, and not the 1 year limit for injuries to real property, applied to the fraud claim. The 

Court did not decide which time limit applied to the negligence claim. 

Here, the negligence claim includes alleged damage to real property due to damage 

from exposure to the elements, as well as several injuries to Petitioner’s personal property. 

(SAP ¶75.) Thus, the one-year limit applies to as least some portion of the negligence claim.  

Petitioner’s negligence claim against Thompson is based on actions that occurred in 

2014, including the issuance of her original permit, the decision that the work exceeded the 

permit, that determination that the revised permit was a “substantial improvement” on the 

property and had to meet additional requirements including raising the house above the 100-

year flood zone, and the issuance of a stop notice. (SAP ¶72.) Petitioner was aware of most of 

Thompson’s actions when they occurred. (SAP ¶¶19-21; 25-28.) In addition, she disputed the 

“substantial improvement” determination in her January 7, 2015 letter. (Respondents’ ex. 7.) 

Thus, Petitioner had knowledge of Thompson’s alleged negligent conduct by January 2015 and 

the February 2, 2016 tort claim filing was untimely as to Thompson.  

As to Waymire, the SAP alleges negligent acts that occurred within one year of the tort 

claim filing, including alleged “negligent” actions by Waymire at the April 2015 City Council 

meeting. (SAP ¶73.) Therefore, Respondents have not shown that all alleged negligent conduct 

by Waymire is time barred. The Court finds that Respondents have not shifted the burden as to 

Waymire and the City by showing that all of the alleged negligence claims accrued on or before 

February 2, 2015. Summary adjudication of cause of action one as to Waymire and the City is 

denied.  

Petitioner argues that delayed discovery should apply here. However, Petitioner has not 

cited facts that show she unaware of the various acts of alleged negligence by Thompson by 

January 2015. Therefore, summary adjudication as to Petitioner’s negligence claim against 

Thompson is granted.  

MSA: Breach of Covenant of Good Faith and Fair Dealings (C/A 7) and Specific 

Performance (C/A 9) 

Respondents argue that the claims for breach of covenant of good faith and fair dealings 

and for specific performance fail because both claims depend on a breach of contract claim. As 
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Respondents correctly note, the Court previously sustained Petitioner’s breach of contract claim 

without leave to amend.  

In response, Petitioner asks this Court to reconsider its ruling on the breach of contract 

claim. (Opposition Memorandum p. 18, lines 14-15.) The Court declines this invitation.  

The Court finds that the claims for breach of covenant of good faith and fair dealings and 

for specific performance fail. Therefore, summary adjudication as to causes of action 7 and 9 

are granted.   

Other Matters 

Petitioners did not provide tabs as required by local rule 3.42 and California Rules of 

Court, rule 3.1110(f).To make matters worse, the exhibits attached to Crosby’s declaration are 

not separated by dividers and are not identified with exhibit letters.  

Petitioners also appeared to file two identical copies of the declarations of Leanne 

Thompson and Jaime Bocanegra. The Court assumes that the extra copies were filed in error 

and that both declarations were identical. Petitioners’ Response to Respondent’s Separate 

Statement of Undisputed Facts has blanks for facts 53, 55 and 57 to 82. This document is 

signed by Petitioners’ attorney and therefore the Court assumes that it has received the 

intended final copy of this document. If the Court’s assumptions as to these documents are 

incorrect, then Petitioners must notify the Court (and opposing counsel) immediately. The Court 

also notes that in several instances Petitioner did not cite to evidence in her Response to 

Respondent’s Separate Statement of Undisputed Facts and she include some objections to 

evidence without complying with California Rules of Court, rule 3.1354. 

  

14.  TIME:  9:00   CASE#: MSN18-0485 
CASE NAME: RE RILEY BRANDT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Petition to Compromise claim is approved.  Since the minor child has made a complete 
recovery from his injury with no permanent residual injury, no appearance is necessary.  
The signed order may be obtained from the Clerk, Dept. 9 on 7/18/18 or thereafter. 

 

 
ADD-ON 
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 15.  TIME:  9:01   CASE#: MSC11-02757 
CASE NAME: NATALE VS. DUMAS 
HEARING ON MOTION FOR ENTRY OF JUDGMENT 
FILED BY CATHERINE NATALE, FRANK NATALE 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for entry of judgment is denied, on several grounds. 
 
 First, the Court’s order of August 31, 2017, does not provide for the entry of a judgment 
in the sum of $ 80,000 unless defendant misses a payment.  Defendant has timely made the 
first payment, and the next payment is not yet due. 
 
 Second, defendant has raised legitimate concerns about the language of the proposed 
notes and deeds of trust prepared by plaintiffs.  Particularly troublesome is the deed of trust 
provision appointing plaintiffs as defendant’s “attorney-in-fact.” 
 
 Finally, it appears that the failure to record a deed of trust has not been material.  
Plaintiffs obtained and apparently have recorded an abstract of judgment in the sum of 
$ 45,000, even though there was no provision for such a remedy in the Court’s order.  
That abstract serves the same lien priority function as would a deed of trust. 
 
 Defendant is directed to provide plaintiffs with an executed promissory note in the sum of 
$ 25,000, and two executed and notarized deeds of trust, in the form of those attached to 
defendant’s opposition declaration.  Defendant shall do this on or before July 23, 2018. 
 
 Defendant’s request for attorney fees is denied, because defendant has failed to 
adequately document his payment of attorney fees.  Also, if defendant had timely prepared and 
sent plaintiffs a note and deed of trust in a form he found satisfactory, this motion might have 
been avoided. 

 If this tentative ruling is timely contested (by 4:00 p.m. on July 17), oral argument will be 
heard on July 25, 2018, at 9:00 a.m., in Department 9. 

 

 

 


